
THE PRC LEGAL SYSTEM

The PRC legal system is composed of the constitution, laws, administrative regulations,

local regulations, separate rules, rules and regulations of departments of the State Council,

rules and regulations of local governments, autonomy regulations and separate rules of

autonomous regions and international treaties of which the PRC government is a signatory.

Court judgments do not constitute binding precedents, although they may be used for the

purpose of judicial reference and guidance.

Pursuant to The PRC Constitution (《中華人民共和國憲法》) (hereinafter referred to as

“Constitution”) and the Legislation Law of the PRC (《中華人民共和國立法法》) (hereinafter

referred to as “Legislation Law”), the NPC and the Standing Committee of the NPC are

empowered to exercise the legislative power of the State. The NPC has the power to formulate

and amend the basic laws governing criminal and civil matters, State institutions and other

matters. The Standing Committee of the NPC is empowered to formulate and amend laws other

than those required by to be enacted by the NPC and to supplement and amend any parts of

laws enacted by the NPC during its adjournment, provided that such supplements and

amendments shall not be in conflict with the principles of such laws. The State Council is the

highest administrative organs of the state, and enacts administrative regulations under the

Constitution and laws. People’s congresses of provinces, autonomous regions and

municipalities directly under the central government and their respective standing committees

may formulate local regulations based on the specific circumstances and requirements of the

local administrations, provided that such local regulations shall not be in conflict with the

constitution, laws, and administrative regulations. The ministries, commissions, PBOC,

National Audit Office and institutions with administrative functions supervisory committee the

State Council may formulate rules and regulations within the jurisdiction of their respective

departments based on the laws and the administrative regulations, decisions and rulings of the

State Council. Provisions of departmental rules and regulations shall be formulated for the

purpose of the enforcement of the laws and administrative regulations, decisions and rulings

of the State Council. The people’s governments of provinces, autonomous regions,

municipalities and large cities may formulate local rules and regulations based on the specific

circumstances and actual needs so long as they do not contravene the constitution, laws and

administrative regulations.

People’s congresses of district cities and their respective standing committees may enact

local regulations based on the specific circumstances and actual needs which shall come into

effect upon approval from the respective standing committees of the people’s congresses of the

provinces and autonomous regions, provided that such local regulations shall not be in conflict

with the constitution, laws, and administrative regulations. People’s congresses of autonomous

regions may enact autonomy regulations and separate rules in the light of the political,

economic and cultural characteristics of the local nationalities, which shall come into effect

upon approval from the Standing Committee of the NPC. Adaptations of provisions of laws and

administrative regulations may be introduced to the autonomy regulations and separate rules so
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long as they do not contravene the basic principles of the laws or administrative regulations,

and no adaptations shall be made to the specific provisions on national autonomous areas in the

constitutions, national region autonomy law and other relevant laws and administrative

regulations.

The Constitution is basis of the PRC legal system and has supreme legal authority, and

no laws, administrative regulations, local regulations, autonomous regulations or separate

regulations may contravene the Constitution. The significance of laws is greater than that of

administrative regulations, local regulations, and rules. The significance of administrative

regulations is greater than that of local regulations and rules. The significance of local

regulations is greater than that of the rules of the local governments at or below the

corresponding level. The significance of the rules enacted by the people’s governments of the

provinces or autonomous regions is greater than that of the rules enacted by the people’s

governments of the districted cities within the administrative areas of the provinces and the

autonomous regions.

The NPC has the power to alter or annul any inappropriate laws enacted by its Standing

Committee, and to annul any autonomous regulations or separate regulations which have been

approved by its Standing Committee but which contravene the Constitution or the Legislation

Law. The Standing Committee of the NPC has the power to annul any local regulation that

contravenes the Constitution, laws or administrative regulations, and to annul any autonomous

regulation or separate regulations which has been approved by the standing committees of the

people’s congress of the relevant provinces, autonomous regions or municipalities directly

under the central government, but which contravene the Constitution and the Legislation Law.

The State Council has the power to alter or annul any inappropriate ministerial rules and rules

of local governments. The people’s congress of provinces, autonomous regions or

municipalities directly under the central government have the power to alter or annul any

inappropriate local regulations enacted or approved by their respective standing committees.

The people’s governments of provinces and autonomous regions have the power to alter or

annul any inappropriate rules enacted by the people’s governments at the lower level.

The power to interpret laws is vested in the NPC Standing Committee by the Constitution.

According to Resolutions of the NPC Standing Committee on Improving Interpretation of Laws

passed on 10 June 1981, in cases where the scope of provisions of laws or decrees needs to be

further defined or additional stipulations need to be made, the NPC Standing Committee shall

provide interpretations or make stipulations by means of decrees. Interpretation of questions

involving the specific application of laws and decrees in court trials shall be provided by the

Supreme People’s Court. Interpretation of questions involving the specific application of laws

and decrees in the procuratorial work of the procuratorates shall be provided by the Supreme

People’s Procuratorate. If the interpretations provided by the Supreme People’s Court and the

Supreme People’s Procuratorate are at variance with each other in principle, they shall be

submitted to the NPC Standing Committee for interpretation or decision. Interpretation of

questions involving the specific application of laws and decrees in areas unrelated to judicial

and procuratorial work shall be provided by the State Council and competent departments. In
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case where the scope of local regulations needs to be further defined or additional stipulations

need to be made, the standing committees of the people’s congresses of provinces, autonomous

regions and municipalities directly under the Central Government which have enacted these

regulations shall provide the interpretations or make the stipulations. Interpretation of

questions involving the specific application of local regulations shall be provided by the

supervisory authorities under the people’s governments of provinces, autonomous regions and

municipalities directly under the Central Government.

MATERIAL DIFFERENCES BETWEEN CERTAIN ASPECTS OF CORPORATION
LAW IN THE PRC AND HONG KONG

Hong Kong company law is primarily set out in the Companies Ordinance and the

Companies (Winding Up and Miscellaneous Provisions) Ordinance, supplemented by common

law and rules of equity that apply to Hong Kong. As a joint stock limited company incorporated

in the PRC that is seeking a [REDACTED] of shares on the Hong Kong Stock Exchange, we

are governed by the PRC Company Law and all other rules and regulations promulgated

pursuant to the PRC Company Law. Set out below is a summary of certain material differences

between Hong Kong company law and the PRC Company Law. This summary is, however, not

intended to be an exhaustive comparison.

Corporate Existence

Under Hong Kong company law, a company with share capital is incorporated by the

Registrar of Companies in Hong Kong, which issues a certificate of incorporation to the

Company upon its incorporation, and the company will acquire an independent corporate

existence henceforth. A company may be incorporated as a public company or a private

company. Pursuant to the Companies Ordinance, the articles of association of a private

company incorporated in Hong Kong shall contain certain pre-emptive provisions. A public

company’s articles of association do not contain such pre-emptive provisions.

Under the PRC Company Law, a joint stock limited company may be incorporated by

promotion or public subscription.

Share Capital

Under Hong Kong law, the directors of a Hong Kong company may, with the prior

approval of the shareholders if required, issue new shares of the company. The PRC Company

Law does not provide for authorised share capital. The Company’s registered capital is the

amount of its issued share capital. Any increase in the Company’s registered capital must be

approved by our Shareholders’ general meeting and shall be approved by/filed with the relevant

PRC governmental and regulatory authorities (if applicable).
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Under the Securities Law, a company which is authorised by the relevant securities

regulatory authority to list its shares on a stock exchange must have a total share capital of not

less than RMB30.0 million. The Companies Ordinance does not prescribe any minimum capital

requirement for companies incorporated in Hong Kong.

Under the PRC Company Law, the shares may be subscribed for in the form of money or

non-monetary assets (other than assets not entitled to be used as capital contributions under

relevant laws or administrative regulations). For non-monetary assets to be used as capital

contributions, appraisals must be carried out to ensure there is no over-valuation or

under-valuation of the assets. There is no such restriction on a company incorporated in Hong

Kong.

Restrictions on Shareholding and Transfer of Shares

Generally, domestic shares, which are denominated and subscribed for in Renminbi, can

be subscribed for and traded by PRC investors, qualified overseas institutional investors or

qualified overseas strategic investors.

Overseas listed shares, which are denominated in Renminbi and subscribed for in a

currency other than Renminbi, may only be subscribed for, and traded by, investors from Hong

Kong, Macau and Taiwan or any country and territory outside the PRC, or qualified domestic

institutional investors. If the H shares are eligible securities under the Southbound Trading

Link, they are also subscribed for and traded by PRC investors in accordance with the rules and

limits of Shanghai-Hong Kong Stock Connect or Shenzhen-Hong Kong Stock Connect.

Under the PRC Company Law, a promoter of a joint stock limited company is not allowed

to transfer the shares it holds for a period of one year after the date of establishment of the

company. Shares in issue prior to a public offering of the company cannot be transferred within

one year from the listing date of the shares on a stock exchange. Shares in a joint stock limited

liability company held by its directors, supervisors and senior management and transferred

each year during their term of office shall not exceed 25.00% of the total shares they held in

a company, and the shares they held in a company cannot be transferred within one year from

the listing date of the shares, and also cannot be transferred within half a year after the said

personnel has left office. The articles of association may set other restrictive requirements on

the transfer of a company’s shares held by its directors, supervisors and senior management.

There are no restrictions on shareholdings and transfers of shares under Hong Kong law apart

from (i) the restriction on the Company to issue additional Shares within six months, and

(ii)12-month lockup on Controlling Shareholders’ disposal of Shares, after the [REDACTED].
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Financial Assistance for Acquisition of Shares

The PRC Company Law does not prohibit or restrict a joint stock limited company or its

subsidiaries from providing financial assistance for the purpose of an acquisition of its own or

its holding company’s shares. However, the Mandatory Provisions contain certain restrictions

on a company and its subsidiaries on providing such financial assistance similar to those under

Hong Kong company law.

Notice of Shareholders’ Meetings

Under the PRC Company Law, notice of a shareholder’s annual general meeting must be

given not less than 20 days before the meeting. Whereas notice of an extraordinary general

meeting must be given not less than 15 days before the meeting. If a company issues bearer

shares, notice of a shareholder’s general meeting must be given at least 30 days prior to the

meeting. Under the Special Regulations and the Mandatory Provisions, at least 45 days’ written

notice must be given to all shareholders in advance, and any shareholder who wishes to attend

the meeting must reply in writing at least 20 days before the date of the meeting.

For a company incorporated in Hong Kong with limited liability, the minimum period of

notice of a general meeting is 14 days. Further, where a meeting involves consideration of a

resolution requiring special notice, the company must also give its shareholders notice of the

resolution at least 14 days before the meeting. The notice period for the annual shareholders’

general meeting is 21 days.

Quorum for Shareholders’ Meetings

The PRC Company Law does not specify any quorum requirement for a shareholders’

general meeting, but the Special Regulations and the Mandatory Provisions provide that

general meetings may only be convened when replies to the notice of that meeting have been

received from shareholders whose shares represent at least 50.00% of the voting rights at least

20 days before the proposed date of the meeting, or if that 50.00% level is not achieved, the

company shall within five days notify its shareholders again by way of a public announcement

and the shareholders’ general meeting may be held thereafter.

Under Hong Kong law, the quorum for a shareholders’ meeting is two members, unless

the articles of association of a company specifies otherwise or the company has only one

member, in which case the quorum is one.
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Voting at Shareholders’ Meetings

Under the PRC Company Law, the passing of any resolution requires more than one-half

of the affirmative votes held by our shareholders present in person or by proxy at a

shareholders’ meeting except in cases such as proposed amendments to our Articles of

Association, increase or decrease of registered capital, merger, division, dissolution or

transformation, which require two-thirds of the affirmative votes cast by shareholders present

in person or by proxy at a shareholders’ general meeting.

Under Hong Kong law, an ordinary resolution is passed by a simple majority of

affirmative votes cast by shareholders present in person, or by proxy, at a general meeting, and

a special resolution is passed by not less than three-fourths of affirmative votes casted by

shareholders present in person, or by proxy, at a general meeting.

Variation of Class Rights

The PRC Company Law makes no specific provision relating to variation of class rights.

However, the PRC Company Law states that the State Council can promulgate requirements

relating to other kinds of shares. The Mandatory Provisions contain detailed provisions relating

to the circumstances which are deemed to be variations of class rights and the approval

procedures required to be followed in respect thereof. These provisions have been incorporated

in the Articles of Association, which are summarised in the section headed “Appendix V —

Summary of Articles of Association” in this document.

Under the Companies Ordinance, no rights attached to any class of shares can be varied

except (i) with the passing of a special resolution by the shareholders of the relevant class at

a separate meeting sanctioning the variation, (ii) with the written consent of shareholders

representing at least three-fourths of the total voting rights of shareholders of the relevant

class, or (iii) if there are provisions in the articles of association relating to the variation of

those rights, then in accordance with those provisions.

As required by the Hong Kong Listing Rules and the Mandatory Provisions, we have

adopted in the Articles of Association provisions protecting class rights in a similar manner to

those found in Hong Kong law. Holders of overseas listed shares and domestic listed shares are

defined in the Articles of Association as different classes. The special procedures for voting by

a class of Shareholders shall not apply in the following circumstances: (i) where we issue,

either separately or concurrently in any 12-month period, upon approval by special resolutions

passed at a general meeting, A shares and H shares not more than 20.00% of each of the

existing A shares and H shares, respectively, (ii) where the plan for the issue of A shares and

H shares upon our establishment is implemented within 15 months following the date of

approval by the securities regulatory authorities under the State Council or within the stated

period as stipulated by applicable requirements, and (iii) where the Company issues and
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[REDACTED] its H shares overseas, upon receiving the approval of the State Council or the

securities regulatory authorities under the State Council, our shareholders may liquidate the

[REDACTED] shares they hold for dealing in overseas.

Derivative Action By Minority Shareholders

Under Hong Kong company law, a shareholder may, with the leave of the Court, start a

derivative action on behalf of a company for any misconduct committed by its directors against

the company. For example, leave may be granted where the directors control a majority of votes

at a general meeting, and could thereby prevent the company from suing the directors in its own

name.

Pursuant to the PRC Company Law, in the event where the directors and senior

management of a joint stock limited company violate laws, administrative regulations or its

articles of association, resulting in losses to the company, the shareholders individually or

jointly holding 1% or more of the shares in the company for more than 180 consecutive days

may request in writing the Board of Supervisors to initiate proceedings in the people’s court.

In the event that the Board of Supervisors violates as such, the above said shareholders may

send written request to the Board of Directors to initiate proceedings in the people’s court.

Upon receipt of such written request from the shareholders, if the Board of Supervisors or the

Board of Directors refuses to initiate such proceedings, or has not initiated proceedings within

30 days upon receipt of the request, or if under urgent situations, failure of initiating immediate

proceeding may cause irremediable damages to the company, the above said shareholders shall,

for the benefit of the company’s interests, have the right to initiate proceedings directly to the

court in their own name.

In addition, the Mandatory Provisions provide us with certain remedies against the

Directors, Supervisors and senior management who breach their duties to the Company. In

addition, as a condition to the listing of overseas listed foreign Shares on the Hong Kong Stock

Exchange, each director and supervisor of a joint stock limited company is required to give an

undertaking to observe the articles of association in favor of the company. This allows minority

Shareholders to take action against our Directors and Supervisors in default.

Minority Shareholder Protection

Under the Companies Ordinance, a shareholder who alleges that the affairs of a company

are conducted in a manner unfairly prejudicial to his interests may petition to the Court to make

an appropriate order to give relief to the unfairly prejudicial conduct. Alternatively, pursuant

to the Companies (Winding Up and Miscellaneous Provisions) Ordinance, a shareholder may

seek to wind up the company on the just and equitable ground. In addition, on the application

of a specified number of members, the Financial Secretary may appoint inspectors who are

given extensive statutory powers to investigate the affairs of a company incorporated or

registered in Hong Kong. The PRC Company Law provides that any shareholders holding

10.0% or above of voting rights of all issued shares of a company may request a People’s Court
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to dissolve the company to the extent that the operation or management of the company

experiences any serious difficulties and its continuous existence would cause serious losses to

them, and no other alternatives can resolve such difficulties.

The Company, as required by the Mandatory Provisions, has adopted in its Articles of

Association minority Shareholder protection provisions similar to (though not as

comprehensive as) those available under the Hong Kong law. These provisions state that a

controlling shareholder may not exercise its voting rights in a manner prejudicial to the

interests of other shareholders, may not relieve a director or supervisor of his duty to act

honestly in our best interests or may not approve the expropriation by a director or supervisor

of our assets or the individual rights of other shareholders.

Directors

The PRC Company Law, unlike Hong Kong company law, does not contain any

requirements relating to the declaration of directors’ interests in material contracts, restrictions

on directors’ authority in making major dispositions, restrictions on companies providing

certain benefits to directors and indemnification in respect of directors’ liability and

prohibitions against compensation for loss of office without shareholders’ approval. The

Mandatory Provisions, however, contain certain requirements and restrictions on major

disposals and specify the circumstances under which a director may receive compensation for

loss of office.

Board of Supervisors

Under the PRC Company Law, a joint stock limited company’s directors and senior

management are subject to the supervision of a Board of Supervisors. There is no mandatory

requirement for the establishment of a Board of Supervisors for a company incorporated in

Hong Kong.

The Mandatory Provisions provide that each supervisor owes a duty, in the exercise of his

powers, to act in good faith and honestly in what he considers to be in the best interests of the

Company and to exercise the care, diligence and skill that a reasonably prudent person would

exercise in comparable circumstances.

Fiduciary Duties

In Hong Kong, directors owe fiduciary duties to the company, including the duty not to

act in conflict with the company’s interests. Furthermore, the Companies Ordinance has

codified the directors’ statutory duty of care. Under the Special Regulations, directors,

supervisors, managers and other members of senior management of the company shall honestly

and diligently perform their duties for the company.
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Financial Disclosure

Under the PRC Company Law, a joint stock limited company is required to make

available at the company for inspection by shareholders its financial report 20 days before its

annual general meeting. In addition, a joint stock limited company of which the shares are

publicly offered must publish its financial report. The Companies Ordinance requires a

company incorporated in Hong Kong to send to every shareholder a copy of its financial

statements, auditors’ report and directors’ report, which are to be presented before the company

in its annual general meeting, not less than 21 days before such meeting. According to the PRC

laws, a company shall prepare its financial accounting reports as at the end of each accounting

year, and submit the same to accounting firms for auditing as required by law. The Mandatory

Provisions require that a company must, in addition to preparing financial statements according

to the PRC accounting standards, have its financial statements prepared and audited in

accordance with international or Hong Kong accounting standards and its financial statements

must also contain a statement of the financial effect of the material differences (if any) from

the financial statements prepared in accordance with the PRC accounting standards.

The Special Regulations require that there should not be any inconsistency between the

information disclosed within and outside the PRC and that, to the extent that there are

differences in the information disclosed in accordance with the relevant PRC and overseas

laws, regulations and requirements of the relevant stock exchanges, such differences should

also be disclosed simultaneously.

Information on Directors and Shareholders

The PRC Company Law gives shareholders the right to inspect the company’s articles of

association, minutes of the general meetings and financial and accounting reports. Under the

articles of association, shareholders have the right to inspect and copy (at reasonable charges)

certain information on shareholders and on directors which is similar to the rights of

shareholders of Hong Kong companies under the Companies Ordinance.

Receiving Agent

Under the Hong Kong law, dividends once declared by the Board of Directors will

become debts payable to shareholders. The limitation period for debt recovery action under

Hong Kong law is six years, while under the PRC law this limitation period is two years. The

Mandatory Provisions require that the relevant company shall appoint a receiving agent for

shareholders who hold overseas listed foreign shares, and the receiving agent shall receive on

behalf of such holders of shares dividends declared and other monies owed by the company in

respect of its overseas listed foreign shares.
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Corporate Reorganisation

Corporate reorganisation involving a company incorporated in Hong Kong may be

effected in a number of ways, such as a transfer of the whole or part of the business or property

of the company in the course of voluntary winding up to another company pursuant to Section

237 of the Companies (Winding Up and Miscellaneous Provisions) Ordinance or a compromise

or arrangement between the company and its creditors or between the company and its

members pursuant to Section 673 and Division 2 of Part 13 of the Companies Ordinance, which

requires the sanction of the court. In addition, subject to the shareholders’ approval, an

intra-group wholly-owned subsidiary company may also be amalgamated horizontally or

vertically under the Companies Ordinance. Under PRC law, merger, division, dissolution or

change to the status of a joint stock limited liability company has to be approved by

shareholders in general meeting.

Mandatory Transfers

Under the PRC Company Law, a joint stock limited liability company is required to make

transfers equivalent to certain prescribed percentages of its after tax profit to the statutory

common reserve fund. There are no corresponding provisions under Hong Kong law.

Arbitration of Disputes

In Hong Kong, disputes between shareholders and a company or its directors, managers

and other senior management may be resolved through the courts. The Mandatory Provisions

provides that disputes between a holder of H shares and the Company, a holder of H shares and

directors, supervisors, managers and other members of senior management of the Company or

a holder of H shares and a holder of domestic listed shares, arising from the Articles of

Association, the PRC Company Law or other relevant laws and administrative regulations

which concerns the affairs of the Company should, with certain exceptions, be referred to

arbitration at either the HKIAC or the China International Economic and Trade Arbitration

Commission. Such arbitration is final and conclusive.

The Securities Arbitration Rules of the HKIAC contain provisions allowing, upon

application by any party, an arbitral tribunal to conduct a hearing in Shenzhen for cases

involving the affairs of companies incorporated in the PRC and listed on the Hong Kong Stock

Exchange so that PRC parties and witnesses may attend. Where any party applies for a hearing

to take place in Shenzhen, the tribunal shall, where satisfied that such application is based on

bona fide grounds, order the hearing to take place in Shenzhen conditional upon all parties,

including witnesses and arbitrators, being permitted to enter Shenzhen for the purpose of the

hearing. Where a party, other than a PRC party or any of its witnesses or any arbitrator, is not

permitted to enter Shenzhen, then the tribunal shall order that the hearing be conducted in any

practicable manner, including the use of electronic media. For the purpose of the Securities

Arbitration Rules of the HKIAC, a PRC party means a party domiciled in the PRC other than

the territories of Hong Kong, Macau and Taiwan.
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Remedies of a Company

Under the PRC Company Law, if a director, supervisor or manager in carrying out his

duties infringes any law, administrative regulation or the articles of association of a company,

which results in damage to the company, that director, supervisor or manager should be

responsible to the company for such damages. In addition, the Hong Kong Listing Rules

require listed companies’ articles to provide for remedies of the company similar to those

available under Hong Kong law (including rescission of the relevant contract and recovery of

profits from a director, supervisor or senior management).

Dividends

The company has the power in certain circumstances to withhold, and pay to the relevant

tax authorities, any tax payable under PRC law on any dividends or other distributions payable

to a shareholder. Under Hong Kong law, the limitation period for an action to recover a

debt(including the recovery of declared dividends) is six years, whereas under PRC laws, the

relevant limitation period is two years. The company must not exercise its powers to forfeit any

unclaimed dividend in respect of shares until after the expiry of the applicable limitation

period.

Closure of Register of Shareholders

The Companies Ordinance requires that the register of shareholders of a company must

not be closed for the registration of transfers of shares for more than thirty days (extendable

to sixty days in certain circumstances) in a year, whereas, as required by the Mandatory

Provisions, share transfers shall not be registered within thirty days before the date of

convening a general meeting or within five days before the base date of distribution of

dividends.
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